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Background of the costs of construction & 
building activity in Ireland 

Presenter
Presentation Notes
This talk is in the context of our work on the Property Handbook
which is not a ‘how to guide’ but seeks to outline the processes involved 
in our work. 

If engaged in such work you will use your own experience and training
as Chartered Surveyors, be it as an expert witness, advocate etc.,     
 
So, by way of background…………………… 

The rent review system was introduced after World War II (in a bid to counteract the impact of high inflation levels), 
and by the 1960s, was carried out by commercial property landlords at a frequency of every seven years or greater. 

Rent reviews these days tend to occur every five years, though some leases can provide for reviews at more frequent intervals. 
Typically initiated by the landlord, the review is an opportunity to realign the passing rent with the prevailing open market rent, 
improve the income stream, and enhance the asset value etc.  

However, for leases entered into on or after 28 February 2010, the inclusion of ‘Upwards Only’ review clauses are prohibited 
under section 132 of the Land and Conveyancing Law Reform Act 2010 and therefore tenants may feel compelled to initiate the 
review process whether that be to secure a lower rent in line with the then prevailing lower market rent, or in preparation for a 
lease assignment. 
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Phase 1 – Preparation

Review the Lease

construction &

Presenter
Presentation Notes
If acting for the party that is initiating the rent review process, you should include 
the following steps in your preparation:

Clearly you have to review the subject lease, 
you should also request sight of any 
ancillary documentation and side letters relevant 
to the exercise – Deed of Variations. 
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Phase 1– Preparation 

Review the Lease
The Review Clause
Ireland 

Presenter
Presentation Notes
The Review Clause in the subject lease is of paramount importance and will lay down the rules governing 
the conduct of the Review. In modern leases, it is normally contained in one of the schedules at the back of the lease document.  

It will lay down timelines for initiating the review process with the other party and for the appointment of a third party 
to adjudicate if necessary. 

Whilst one might take issue with other aspects of the lease, this clause is capable of standing on its own, in governing the conduct of the review process. 

So what can you expect in the Review Clause:
 
a) Review date – well this is usually straightforward with little cause for dispute. 

b) Frequency of reviews over the course of the lease although the standard pattern now is every 5 years, that is not always the case. 

c) Basis of review – the surveyor needs to determine the basis of the review, whether that be ‘upwards only’ or can it be reviewed downwards? 
Is there a cap and collar, that will set parameters on the final outcome? 

Whilst Open Market rent is still the most dominant in terms of assessing the Review Rent, there are other variations such as fixed increase, 
index-linked reviews tied to the Consumer Price Index, or base rent and turnover etc.

The Review Clause will state Assumptions and Disregards which must be followed in arriving at the Review Rent.
 
d) Assumptions 
In terms of establishing the market rent, the review clause will normally instruct the parties to assume a Hypothetical lease on the same terms 
as the subject lease bar the passing rent, on the basis of vacant possession that would be agreed between a willing landlord and a willing tenant 
for an assumed notional lease term duration (commencing on the Review Date). 

You will need to pay particular attention to the assumed ‘notional term’, as it can either be for the entire duration of the subject lease, the residue 
then unexpired of the subject lease or such other specified term. 

Other assumptions …..
That the premises has been let as a whole
 
No fine or premium was paid
 
Lease covenants and conditions have been complied with
 
No work has been carried out on the premises that would have diminished the rent value of the premises
 
In the case of the subject premises actually having been damaged or destroyed, that for the purpose of the review
       it has been fully repaired reinstated or rebuilt 
 

 
Disregards  typically they are:
 
(i) That the Tenant has been in occupation of the Demised Premises
 
(ii) Any tenant goodwill attached to the premises
 
(iii) any sub-lease or under-lease of the Demised Premises in place

(v) And often any rent free or inducements that might be given to the tenant – Net Rent or Headline Rent.
 
(iv) any works executed by and at the expense of the Tenant with the prior consent of the
Landlord other than required works in pursuance of an obligation imposed on the Tenant 
by the Lease or a deed of variation relating to the Demised Premises.

**Prior consent – watch out for that one, in the case of Hamish Cathie travel England V insight international tours Ltd. 

In that case, the High Court held that where works had been completed before the landlord’s consent was obtained they were 
not to be disregarded upon rent review and I was too late to obtain landlord’s consent.
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Phase 1 – Preparation

Review the Lease
The Review Clause
Property Inspection & Measurement     

construction &

Presenter
Presentation Notes
You will want to carry out your property inspection, including measurement on an appropriate basis where necessary. 

In many cases the floor area may already be recited in the lease, otherwise there will be a requirement to agree a joint 
measure if the process ends up in arbitration. 
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Phase 1 – Preparation 

Review the Lease
The Review Clause
Property Inspection & Measurement
Improvements
construction &

Presenter
Presentation Notes
Establish if there have been any improvements carried out to the premises 
which may impact on rental value. 


If so, has an improvement notice been served and the appropriate landlord 
consents obtained. 
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Phase 1 – Preparation

Review the Lease
The Review Clause
Property Inspection & Measurement
Improvements
Market Data
construction & Ireland                                           

Presenter
Presentation Notes
Research and analyse the market data making appropriate adjustments 
in your view for size,  age/condition, term of the lease and other pertinent matters, 

bearing in mind the hierarchy of evidence, be it an open market transaction, proximity of the transaction 
to the subject review date, whether the evidence relates to the outcome of another rent review process etc.
   

****Law Reform Commission – advocated the establishment of a commercial lease data base, 

This was subsequently provided by under legal statute has been operated since 2010 by the PSRA, 
although a good resource the information must be independently validated, if you intend to rely upon it.    


Society members are currently reviewing the prospect of launching their own commercial lease database. 
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Phase 1 – Preparation

Review the Lease
The Review Clause
Property Inspection & Measurement
Improvements
Market Data
Advise Client
construction & Ireland 

Presenter
Presentation Notes
You will now arrive at an Opinion of the Review Rent or Open Market Rent, for your client

In the case where you are advising a landlord, one should also consider the ability of the tenant to
pay the Review Rent proposed. 

Are there alternatives to the rent review process that you can suggest 
to your client??? 

or at least options to bear in mind in tandem with rent review negotiations, 

be it lease restructuring, 

securing a Deed of Renunciation, 

a lease surrender etc. 

– alternative outcomes can often be overlooked by parties initiating the review process.  
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Phase 2 - Process Initiation 

Serve Notice                                  

construction & Ireland 

Presenter
Presentation Notes
The rent review process is initiated by serving a Rent Review notice on the other party in accordance 
with the terms of the Review Clause. 

There maybe restrictions on the timing of serving the review notice, for example no more than 6 months 
before the review date but at any time after the review date, 

you will need to establish from your review of the lease, whether time is of the essence.

The rent review notice will normally suggest a specific figure for the Open Market Rent. 

The recipient of the notice should acknowledge receipt of the notice and ask for the basis 
of the suggested Open Market Rent including sight of comparable evidence on which that 
figure is based 

and as the chartered surveyor advising your client, if you have done your preparation you will be 
in a position to comply and hopefully influence the outcome of the Review process early on. 
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Phase 2 - Process Initiation 

Serve Notice
Counter Notice

construction & Ireland 

Presenter
Presentation Notes
If the suggested Review Rent does not seem fair, the other party should 
respond and say so immediately. 

This Counter Notice may in fact suggest an alternative Rental figure, 
or indeed argue for no increase at all. 
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Phase 2 - Process Initiation 

Serve Notice
Counter Notice
Period for Negotiations

construction & Ireland 

Presenter
Presentation Notes
If there is disagreement on the proposed Review Rent figure, 

the parties will normally engage chartered surveyors to 

represent their interests and engage in subsequent negotiatons  

Some leases might stipulate a minimum period to allow the 
the parties to negotiate before referring the matter to third party 
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Phase 2 - Process Initiation 

Serve Notice
Counter Notice
Period for Negotiations
Settlement – Memorandum of Agreement

construction & Ireland 

Presenter
Presentation Notes
If agreement is reached, that agreement is documented 
in a Memorandum of Rent Review 

and signed by both parties or their representatives. 
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Phase 2 - Process Initiation 

Serve Notice
Counter Notice
Period for Negotiations
Settlement – Memorandum of Agreement
Failure to Agree – Referred to Third Party 

construction & Ireland 

Presenter
Presentation Notes
If the parties fail to agree the Review Rent, the Lease Review Clause will govern the next steps.  

The lease will usually state that you should try to agree on the appointment of an independent third party 
valuer to decide the new rent. 

Published panels of independent valuers are available on the Society of Chartered Surveyors Ireland 
website under the Dispute Resolution section.

If the parties cannot agree on the appointment of an independent third party, the lease will provide for either 
the landlord or more commonly now days, for either party to apply to the President of the Society of Chartered Surveyors Ireland 
or the President of the Law Society of Ireland to appoint an independent valuer to act either as an arbitrator or as an independent 
Expert, depending on the Review Clause stipulations. 

Some Lease Review clauses may leave the option to select the nominated valuer’s role with landlord, 
whether it be to act as an arbitrator or an independent expert 

modern clauses however tend to leave the option to the party that initiated the rent review process.
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Phase 3 -Third Party 

Arbitrator V Independent Expert

construction & in Ireland 

Presenter
Presentation Notes
What are the main differences between the roles of the Arbitrator and the Independent Expert?
 
The Arbitrator…	                                                                                           	Independent Expert
Is Governed by the Arbitration Act 2010 which supersedes 
previous legislation in this area 	                                                		Governed by the Common Law
 

Can only make decisions based on parties’ submissions				Not limited to parties’ submissions may not in fact call for submissions                                                                                           			Will make their own appropriate investigations & use their own judgement
 
Arbitrator has discretion on awarding cost                                                 		Expert is guided by the lease, which may not bestow those powers

 
Can make an order for discovery via the Courts	                                                  	Discovery not within power

 
Arbitrator Award – can be set aside by Courts in exceptional                           		The Experts determination is final  
Circumstances 
 
Liability – Arbitrators cannot be held liable under the provisions                                           Expert can be held liable and pursued for damages 
of the 2010 Act                           		
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Arbitration Process

Confirm Appointment

construction & in Ireland 

Presenter
Presentation Notes
Appointment of arbitrator
I have covered the appointment process earlier in this talk, 

It is important to note that whether be it the Society of Chartered Surveyors or the Law Society, 
their role in the appointing an Arbitrator does not extend beyond that, once the appointment is confirmed
they have no powers to subsequently remove the Arbitrator.
 
A party to the lease may challenge the appointment of the arbitrator within 15 days of appointment, 
but only on the grounds of impartiality or qualifications. 

If the other party does not support the challenge, 
and the arbitrator upon reviewing the objection does not see fit to withdraw, 
the appointment stands.
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Arbitration Process

Confirm Appointment
Preliminary Meeting

construction & in Ireland 

Presenter
Presentation Notes
Preliminary meeting
Once appointed the arbitrator may convene a preliminary meeting or, 
alternatively, if more appropriate, arrange a conference call, 
or indeed the preferred medium of Zoom these last 12 months.  

This preliminary engagement can be useful to the parties, 
and tends to be less formal than other parts of the proceedings which will suit 
Parties that are not professionally advised and unfamiliar with the process  

The arbitrator will want to establish the intended format for the arbitration proceedings, 

including whether the matter is to proceed by way of oral hearing or by written submissions 
and counter-submissions. 

Whether there is to be a prior exchange of comparable evidence that is to be relied upon in the subsequent proceedings.     

The arbitrator will establish, in the case of an oral hearing, who will be in attendance and in what capacity.

The arbitrator will also set out timelines for the reference, bearing in mind any time constraints set out in the lease. 

The arbitrator will want to confirm whether there are other areas in dispute relevant to the arbitration. 

They may also direct that the parties agree matters of fact (statement of agreed facts)
 
Statement of Agreed Facts
Typically include
Review 	Date
Parties to the Arbitration
Floor areas and basis of measurement
Notional Lease term of hypothetical letting
DOV + Side Letters
Permitted User
Relevant Planning Permission for the property
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Arbitration Process

Confirm Appointment
Preliminary Meeting
Order for Directions

construction & in Ireland 

Presenter
Presentation Notes
Order for directions
Following the above engagement, the arbitrator will issue an order for directions to both parties, 

The arbitrator will also reserve the right to issue further directions 
or seek legal advice if considered necessary.
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Arbitration Process
Confirm Appointment
Preliminary Meeting
Order for Directions
Oral Hearing or Written Submissions Procedures

construction & in Ireland 

Presenter
Presentation Notes
Remember ………the arbitrator is obliged to act solely on the evidence adduced by the parties. 

Under the 2010 Act, subject to any contrary agreement by the parties, 
the arbitrator will decide whether to hold an oral hearing for the presentation of evidence, 
or whether the proceedings will be conducted on a documents-only basis. 

However, the arbitrator will hold a hearing at an appropriate stage of the proceedings
if so requested by either party. 


Proceedings ………………………   
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Arbitration Process

Weight applied to evidence 

construction & in Ireland 

Presenter
Presentation Notes
Evidence
In assessing the Review or market rent, the arbitrator will essentially be required to determine a rental value 
and have the responsibility of deciding upon the relevance and weight of the evidence adduced by the parties. 
The arbitrator will also decide on the admissibility of evidence. 

The Arbitrator in his Order for Directions should direct that evidence submitted should state: 

Name of the tenant;
Type of property concerned;
Effective date of the transaction in question;
Nature of the transaction (letting, assignment etc.);
Whether to the knowledge of the party submitting the comparison – was the transaction at arms length.
The floor area and basis for calculation of floor area;
The rent agreed;
Any stipulations as to payment of rent, rent free period or rent review;
Capital contributions made by either party to the transaction;
Map showing location of property;
Means of knowledge of the transaction;
Whether the transaction is capable of being verified by either of the parties to the transaction or by a third party who was privy to the transaction, and
the identity of the person or party providing the information if it is not within the personal knowledge of the party relying upon the comparison to give evidence on that information.
1.21

‘Hearsay’ evidence is evidence given which is not first-hand knowledge. Much (if not most) evidence of comparable transactions 
is hearsay evidence, because the valuer may have based their evidence on information provided by a party involved in the transaction. 

It is at the arbitrator’s discretion as to what weight to apply to such ‘hearsay’ evidence. There is an onus on the party submitting the evidence to arbitration 
to confirm that the evidence provided has been agreed between both parties who acted in the negotiations, and it is not submitted without verification.

0.37

*PSRA as an only source, is often undermined at Arbitration, which goes against the whole notion of establishing a lease transactional data base on a statutory footing.  
Unless it is agreed by the parties, the arbitrator may, for the purposes of the arbitration proceedings, direct that a party to the arbitration, or a witness who gives evidence in proceedings before the arbitrator, be examined under oath or affirmation.




Arbitration Process

Weight applied to evidence 
Point of Law

construction & in Ireland 

Presenter
Presentation Notes
Point of law
Should either party raise a point of law, the arbitrator may seek legal opinion
or determine the matter at issue, themselves 

These approaches will normally be covered off in the Order for Directions
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Arbitration Process

Weight applied to evidence 
Point of Law
The Award

construction & in Ireland 

Presenter
Presentation Notes
Article 31 of the 2010 Arbitration Act states that the award must be in writing and dated, noting the place it was made. 

It must be signed by the arbitrator and witnessed. 

The award, apart from reciting the determination, is a written summary of the proceedings and evidence submitted. 


The parties, upon reviewing a ‘Reasoned Award’, should be left in no doubt as to how the arbitrator came to the determination. 

A phrase I like in this regard is there should be no leaps of faith!


Where the arbitrator is to make an award on costs, they may do so separately in a subsequent award. 

In that case, it is usual practice to describe the award on the Review Rent, as the ‘final award save as to costs’.
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Arbitration Process

Weight applied to evidence 
Point of Law
The Award
Costs
Review of the Award

construction & in Ireland 

Presenter
Presentation Notes
Either party has 30 days from the issue of the award to request the arbitrator to correct an error
or to give an interpretation of part of the award. 


If the arbitrator finds merit in the request, any interpretation or correction subsequently issued forms 
part of the award. 


If the arbitrator has omitted to deal with a claim in the award, either party has 30 days to seek an additional 
award to deal with the matter omitted.
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Arbitration Process

Proceeding Ex-parte
Ireland 

Presenter
Presentation Notes
Having exhausted the normal means of having a party engage in the arbitration,
 
an arbitrator may proceed on an ‘ex parte’ (one side only) basis having given due notice to the un-co-operative party.


It is important to consider that failure by a party to engage in the arbitration proceedings could subsequently 
undermine any Court challenge to the subsequent arbitration award. 

Notwithstanding the non-participation of one party to the proceedings, the arbitrator must ensure that both parties 
are circulated with all communications, and the subsequent award.
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Arbitration Process

Proceeding Ex-parte
Order of Termination in Ireland 

Presenter
Presentation Notes
Order of termination (Article 31)

In the event that it has become impossible or unnecessary for the arbitrator to proceed with the reference, 

or with the consent of the parties, an order terminating the arbitral proceedings may be issued. 

This will formally bring the process to an end and the arbitrator’s involvement in it.
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Independent Expert Process

in Ireland 

Presenter
Presentation Notes
 



Independent Expert Process
Notify the Parties of Appointment 
Preliminary Meeting 
Directions of Procedural Instructions 
Undertake own Investigations
Submissions and Counter submissions from the Parties
Expert Determination
Reasoned Determination 
Costs 

in Ireland 

Presenter
Presentation Notes
Like an arbitrator the Independent Expert will notify the Parties of their Appointment �
I also suggest a Preliminary Meeting between all parties  �
Followed by the I.E. issuing Directions of Procedural Instructions �
The I.E. will undertake their own Investigations�
They may choose to invite submissions and counter submissions from the Parties but are not always obliged to do so�

Upon completion of their review and investigations they will issue their Expert Determination�

Depending on the lease review clause, that Determination could be Reasoned
 �
As I have said before the award of costs is not within their remit, unless stated in the lease.
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26/27 Upper Pembroke Street
Dublin 2
reception@mcsi.ie
01-649 9096

in Ireland 

Thank you for listening

Presenter
Presentation Notes
That concludes this part of the group presentation 
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